
•

•

•

27. AdditiolH1JJy, tht MeSD Purchasing Policy stated that MCSO could not exdude ABS
from suhmi([jng a bid just because Mr. Arbogast was a MCSD employee, as long as
the potential conflict of interest was disclosed, which it W::lS. See Exhibit 9 (Morrow
County S<.:J)ool District policy, "District Pur<.:hasing", paragraph 12, adopted
10/12/98 ).

28. J discuss(~d the issue of whether ABS couJd permissibly hid all MeSD c-fate work
with RJwoda Lorenz, the MeSD Business M\:Il1ager. We agreed thut there was no
prohibitl(lo on ADS bidding on E-rarc work or non-E-nlte work for MeSD.

29. As sLlch, MCSD solic.;jeed quotes and bids from ASS for both E-rate eligiblc and non
E-nne eligible prOdUClS and services. Mr. Arbogast informed the County School
Distrkt Board of the potential conflicts of interest and MeSD made all necessary
effofts to excJude Mr. Arbogast from the bid reading and selection process. See
Exhibit 26 (August 20, 2001 Minutes ffOJl1 Executive Session Board Meeting, Nutc
Arhogast'" Presentation to t11e Board).

30. At the time, 1 reviewed uOClInlelllS from ABS that proved to my satisfaction thaI AI3S
was not Ill'l.king a profit on the E-ratc products/services it proVided to MeSD.

:11. At all tim,~s during rny tenure as MCSD Superintendent, MeSD's E-riltc competitive
hidding process, including vendor selection and conlr::!c{ award decisions, was
ultimately controlled hy me in illy role as the MeSD Superintendent and the Morrow
County School District Board. At no time did I or MeSD relinquish control of tbe
bidding pi oeess to Mr. Arbogasl. Mr. Arbogast WllS an employee of MCSD who
reported to me. Although Mr. Arbogast prepared the E·n:tte paperwork and performed
the legWOl k due to his position as MeSD's Technology COOl'din..tlor, he was not the
decision maker on V(~nc..lor seleclion oj' contruct aW<ll'ds.

Funding Ye~,. 2001

32. During Funding Year 2001, after receiving no bids from either the posting of the
Form 470 or the newspaper <tdvenisclIlent calling for bids, MCSD asked ABS to bid
on an E-n.lle e1igihle high speed internet pro.ie~~t for MCSD.

33. In Funding Year 2001 the bid received from ABS was the lowest, followed hy the biu
received 1'1'0/11 Morrow OevelOpJlll'nl Corpon;t[ion ("MDe"). MCSD also solil,;ited
bids from (lwest and UUN RT.

34, At the time, 1 did nOl know Lh'll it would be an I-:-rat~ rules violation for ASS to bid
on E·r.lte pi'()ducts und services. To my knowledge, tlO one within MeSO knew that
Ihis was a problem. I believed MeSD wus in compliuncc with Oregon <lnd MeSD
policy, and was not aware of ..my olher nile thal would prohibit this. So, rhe MCSD
Board und 1 evaluaLed the bids received and cho!'ie ABS as ehe vendor for [he higJl
speed internet al,;ceSS project.

4
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35. On Jamlary 18, 2001, MeSD tiled a Form 471 for Funding Yeur 2001, which
included the contract for high speed internet with ABS. See Exhibil 18 (MeSD
f'unding Ycar 200 I Forms 47 J).

36. Before completing any of the contraded~fol' services, ABS informed MCSD (hat it
would not be able [0 complete the project My understanding was that ABS was not
big enough. with enough capital to do all ot' what MCSO needed.

37. MeSD sl)ught out it replacement company for the high. speed internet aCCess project.
MDC W,IS (he onJy interested company able to meet the school di~lr1cl's needs. On
August 20, 200 I, MCSD entered into an agreement with MDC to complete the high
spee<J inl~rnet access project. S(~e Exhibit 30 (Agreement between MeSO and MOe
for High Speed Internet Access Projcct).

38. On October 1J, 2001. MeSD contacted USAC requesting a SPIN change for the high
speed inkrnet access project from ABS to MDC. See Exhibit 16 (Letter from Meso
to USAC re: Spin Correction Request).

I declart under penalty of pel:jury that the foregoing is [rue and correct.

Executed on. Z - IE ... 20 I I.

Bruce Anderson
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EXHIBIT 29

Declaration of Rhonda Lorenz
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•
Morrow County School District

PO Box 368
270 West Main

Lexington, OR 97839
Telephone: (541) 989-8202

FAX: (541) 989-8470

FAX Date;
1-'19-f1

TO
Attn:
Phone:
Fax:

L 20 'l. - 'l-t:t 2 - 5""100

Number of pages
including cover sheet:

FROM:

Phone: (541) 989-8202
Fax: (541) 989-8470

•
REMARKS:

KE. .

,.

•

CONFIDENllALITY NOTICE
The documents accompanying this transmission msy contain information beionging to the Sender, which is
legally privileged and confidential. The information is intended only for the l15e of the individual or entity
named abov£;. If the reader of this message is not the intended recipient, you are hereby notified that any
disdosure, dissemination, distribl-Itiol1, copying, or the taking of .any action in reliance on the contents of
this information is s'"lfietfy prohibited. If you have received this communication in Error, piease notify liS

immediately by telephone, and you are to maintain its confidentialitY by destroying it or returning the
facsimile to lIS <:it the above address vi<:i U. S. Postal ServiCE.

. '.
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DECLARATION OF RHONDA LORENZ

I, Rhonda Lorenz, declare under oath, pursuant to 28 U.S.C. § 1746 and 47 C.F.R. § 1.16:

1. I recently retired as the Business Manager for the Morrow County School District
("MCSD"). I am a resident ofthe State of Oregon and am more than 18 years of age.

2. I make this Declaration based upon facts within my personal knowledge and a review
of the relevant records of the MCSD.

3. I worked for MCSD for approximately 29 years, since] 982.

4. From 1987 - 1989, I served as thc business manager of MCSD. In 2000, I returned to
the position of MCSD business manager and remained in that role until I retired. I
reported to the Superintendent. The role of the business manager includes helping to
develop budgets. advising the Superintendent on budgets, as well as some contract
negotiations and other tasks.

5. I have a high school diploma. I do not have a college degree.

MCSD did not have a computer network system prior to Mr. Arbogast's hiring by the
district in 1996. MCSD had approximately 100 computers when Mr. Arbogast was
hired, and by the time he resigned, more than 700 computers were connected to the
MCSD network system.

Hiring of Nate Arbogast

7. Mr. Arbogast was hired by MCSD as the Technology Coordinator in July of 1996.

8. At the time, Charles (Chuck) Starr was the Superintendent of MCSD and Mr.
Arbogast's direct supervisor. Mr. Starr is now deceased.

9. Based on my review of the MCSD records, Mr. Arbogast's duties upon hiring
included facilitating and implementing Local Area Networks (LAN) and Wide Area
Networks (WAN), coordinating and providing software training, coordinating
installation of all software, and maintaining a high level of computer-related training
for employees ofMCSD. See Exhibit 24 (96-97 Goals & Criteria, Nate Arbogast).

E-rate

10. When the E-rale program began in 1998, Mr. Arbogast, was responsible for drafting
the district's technology plan and the E-rate application process- His job description
for 1998 included to coordinate E-ratc documentation. See Exhibit 25 (Morrow
County School District Job Description fOT Computer Technician, signed 9/8/98 by
Nate Arbogast).

1
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• 11. Mr. Arbogast did not receive any formal or infonnal training on E-rate from MCSD.
My undersumding was that he learned the E-ratc process on his own, and would
contact the E-rate helpline and the USAC website for guidance.

•

•

12. Due to the complexity of the E-rate application process, the MCSD relied on Mr.
Arbogast's technological expertise to ensure compliance with program rules and
regulations. It was my impression that Mr. Arbogast worked hard to stay informed of
all E-rate rules.

13. As Business Manager for MCSO, Mr. Arbogast and I would discuss MCSD budget
and funding issues related to E-rate.

ABS and Mr. Arbogast

14. When I became aware that Mr. Arbogast's company, Arbogast Business Services
("ABS") was going to bid on MCSD E-rate projects, myself, Mr. Arbogast, and Julie
Ashbeck (MCSD's Human Resources Director) sat down together and consulted the
relevant Oregon Revised Statutes and MCSD policies, as well as the FCC regulations
of which we were aware. I was skeptical and wanted to make sure MCSD was in
compliance. Mr. Arboga..:;t and Ms. Ashbeck similarly wanted to make sure that
MCSD was in compliance with all state and local competitive bidding requirements.

Based on our reading of the statutes at the time, we all believed that as long as the
conflict of interest was declared and measures were put in place to avoid any
competitive bidding violations, ABS could legally bid on E-rate eligible products and
services.

16. After these meetings and discussions with Mr. Arbogast and Ms. Ashbeck, I then
discussed the issue of whether ABS could pemtissibly bid on MeSD E-rate work
with Superintendent Anderson. The Superintendent agreed that there was no
prohibition on ABS bidding on E-rate work or non-E-rate work for MCSO.

17. As one of the few companies in the school district prOViding technology goods and/or
services, ABS was called upon to bid for various E-rate eligible and non E-rate
eligible goods and services.

18. It was not until MCSD received its Funding Commitment Adjustment Letter rejecting
all funding requests for FUnding Year 2002 that we became aware that it was a
violation of E-rate competitive bidding rules when a Service Provider listed on the
Form 471 is associated with the contact person listed On the Form 470.

J9. Once informed of the USAC competitive bidding rules about who could be listed as
the contact person on the Form 470, MCSD took the necessary steps to ensure future
compliance.

2



07/19/2011 10:61 FAX 541 989 8470 DISTRICT OFFICE 141 004

•

I declare under penalty ofperjury that the fOTegojug is 1lue and correcl

Exccutedon ,J,Jt /8 .2011.
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EXHIBIT 30

Agreement between MCSD and MDC
for High Speed Internet Access Project
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AGREEMENT

I4J 009

DATE:

PARTIES:

_...:..;A..::u.=..gu;.;,,;s;...;t,-=-2-=--O,---,__->,2001.

The Parties to this Agreement are MORROW DEVELOPMENT CORPORAnON,
an Oregon public benefit corporation ("MDe") and MORROW COUNTY SCHOOL
DISTRICT, NO. I ("School").

RECITALS

•

School wishes to enter into a business relationship with:MDC for the provision of Services
in connection with School's High Speed Internet Access Project. School has sought and is seeking
funds which will provide for the operation of such High Speed Internet Access Project. MDC has
submitted a bid to School to provide Services in connection with High Speed Internet Access Project
A copy of the bid quote is attached hereto as Exhibit 1. The parties wish to, in this Agreement,
accept and supplement the bid quote and clarify their respective rights and obligations in connection
with MOC' s provision of Services for the High Speed Internet Access Project.

AGREEMENT

1. Definitions. For purposes of this Agreement) the following terms used herein but
not otherwise defined herein will have the following meaning when used with initial capitalization.,
whether singular or plural:

(a) "High Speed Internet Access Project" or "HSlAP"means the project
undertaken by School to allow all School sites in Morrow County to obtain access to advanced
telecommunications and information services. HSlAP has been designed to be implemented in
multiple phases and is more generally described in Exhibit 1 attached hereto.

(b) "Services" means the provision ofbasic, conduit access to the Tnternet for
individual School sites.

2. Securing of Funds. All the obligations of either party under this Agreement are
contingent upon School securing a source offunds which will fund the High Speed Internet Access
Project. lithe funds are not secured, neither party has any further obligations under this Agreement.

3. MDC's Obligation. MDC will use all funds received from school for Services
directly related to the HSIAP, and for its costs directly incurred in connection with this project. MDC
will use its best e'ff'orts to construct and service a system of a design and capacity acceptable to
School and as'set forth in Exhibit 1.

1 - AGREEMENT D;\tc\l'art afMQnuwIMollUW CoUll1Y S~hQQl Di&IMDC School revised agreemem 7-15-1ll.wpd
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•

•

•

4. Completion of High Speed Internet Access Project. The partie~ recognize that
lll1certainties concerning the costs of the HSIAP and related expenses are uncertain and unknown,
and as a consequence, MDC may not be able to completely perform all tetms ofthe bid and establish
High Speed Internet Access to all School sites with the funds provided. School acknowledges that
HSlAP may not be completed within the limits of the funds provided by School. So long as MDC
uses funds consistent with its obligations under this Agreement) School will not hold MOC liable nor
require MDC to perform services connected with the installation and servicing nfthe HSTAP to the
extent that said seTVices cannot be completed from the funds provided by School.

5. Charges to School MDC agrees that, in exchange for the agreements made by
School in this document, MDC will allow School to continue to use HSlAP in the future under the
following terms:

(a) MDC will charge School fees in accordance with the rates it establishes for a
preferredprovider. These fees will not be in excess ofthe actual amountofMDC's reasonably incurs
in ~onstructing, maintaining and operating 'MOC's HSIAP.

(b) In the event MOe receives income from other users ofMDC's HSIAP, that income
will reduce the preferred provider rate schedule for general maintenance and operation ofthe system
to a rate not less than only the specific costs for provision of Services to School.

(c) Point ofPresence (POP). MOC will use its best efforts to provide to School a space
available for School to place its electronic equipment at POP sites compatible with the needs ofthe
School to use the HSIAP.

(d) School 'Will provide property locations on School property acceptable to MDC tor
purposes of easement access and location and infrastructure as reasonably necessary to provide
Services through the HSIAP. School will provide all sites reasonably requested by MOC on
properties owned by School under the teffils, conditions and payment schedule set forth on the Lease
attached hereto as Exhibit "B."

5. Regenerators. MDC will use its best efforts to provide to School a space available
for School to place its electrornc equipment at regenerator sites compatible with the needs of the
School to use the HSlAP.

6. Default. Neither party shall be in default under this Agreement, or in breach ofany
provision thereof, unless and until the other party give the defaulting party written notice of such
breach and the defaulting party shall have failed to cure the same within thirty (30) days after receipt
ofsuchnotice) provided, however, that where such breach cannot reasonably be cured within a thirty
(30) day period, ifthe defaulting party proceeds promptly to cure the same and with due delinquence,
the time for curing said breach shall extend for such reasonable period oftime as may be necessary
to complete the curing. Upon failure of a party to timely eure any such breach or proceed to

2 - AGREEMENT D:lWlPon ofMon'Ow'IMmmw CO\Dl1Y 5;11001 DistIMDC School teviSlld "l!'="'onl 7.1 S.ol.wpd
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reasonably cure as provided above, the nondefaulting party shall have the right, in its sole discretion,
to take such action as it may deem necessary to cure the breach. In event of default, the
nondefaulting party shall have all remedies available to it under applicable law including, in
appropriate situations, the right to specific perfonnance.

7. Liens. MDC shall keep the HSIAP free and clear of all mechanics or materialmens
liens. In event any such lien attaches to the High Speed Internet Access, and is not discharged to the
satisfaction ofSchool, School may discharge said lien and MDe shall indenmify School against all
costs and expenses (including reasonable attorney fees) incurred and discharging and releasing such
lien.

8. Term orAgreement. This Agreement will terminate upon the later ofthe following:

1. Ten years from the date ofthis Agreement unless extended by mutual agreement.

2. Upon full payment ofthe $396,000.00 ofBasic Rent potentially due under the Lease
entered into between the parties simultaneously. with this Agreement.

The parties contemplate that eventually areplacetnent information communication system may be in
a place and once said system is approved by both parties as a substitute for the existing HSIAP, this
agreement will terminate without further obligation of either party.

9. Rights to Fibers. School shall have the right to use only such fibers in the HSlAP
as are reasonably necessary for school pUlJ>oses. This amount is deemed to be no less than six (6)
'fibers for each School site. Ifthe use ofthe fiberoptic system approaches capacity, School shall so
configure and confine its use of the HSJAP so as to as much as reasonably possible minimize or
reduce its use offiberoptic's, provided, however, that this shall not prohibit the School to use as
much ofthe fiberoptic's as is reasonably necessary for School related purposes. School shall have
no right to use any portion of the High Speed Internet Access for commercial purposes or for
purposes not related to School purposes without the prior written consent ofMDC.

9. Miscellaneous Provisions.

A. Binding Effect. This Agreement shall be binding on and inure to the benefit of the
parties and their respective permitted assigns.

B. ,Assignment. Neither this Agreement nor any of the rights, interests, or obligations
under this Agreement shall be assigned by any party without the prior written consent of the other
parties.

c. No Third-Party Beneficiaries. Nothing in this Agreement, express or implied, is
intended or shall be construed to confer on any person, other than the parties to this Agreement, any
right, remedy, or claim under or with respect to this Agreement.

3 - AGREEMENT D:ltclPort(lfMorrowIMcrrow County Sthool Di.l\MDC Sl:bool re,,;~d ~~7-IS-Ol.wpd
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• D. Notices. All notices and other comnumications under this Agreement must be in
writing and shall be deemed to have been given if delivered personally, sent by facsimile (with
conf1l1l1ation), mailed by certified mail, or delivered by an overnight delivery service (with
confirmation) to the parties to the following addresses or facsimile numbers (or at such other address
or facsimile number as a party may designate by like notice to the other parties):

To: Morrow County School District
180 West Main
P.O. Box 368
Lexington, OR 97839

To: Morrow Development Corporation
P.o. Box 200
Boardman, Oregon 97818

•

•

Any notice or other communication shall be deemed to be given (a) on the date ofpersonal delivery,
(b) at the expiration ofthe second day after the date of deposit in the United States mail, or (c) on
the date of confirmed delivery by facsimile or overnight delivery service.

5. Amendments. This Agreement may be amended only by an instrument in writing
executed by all the parties.

7. Counterparts. This Agreement may be executed in counterparts, each ofwhich will
be considered an original and all ofwhich together will constitute one and the same agreement.

8. Facsimile Signatures. Facsimile transmission ofany signed original document, and
retransmission ofany signed facsimile transmission, shall be the same as delivery of an original. At
the request of either party, the parties shall confirm. facsimile transmitted signatures by signing an
original document.

9. Further Assurances. Each party agrees (a) to execute and deliver such other
documents and (b) to dOo and perform such other acts and things, as any other party may reasonably
request,. in order to carry out the intent and accomplish the purposes of this Agreement.

10. Time of Essence. Time is ofthe essence with respect to all dates and time periods set
forth or referred to in this Agreement.

11. Expenses. Except as otherwise expressly provided in this Agreement, each party to
this Agreement will bear the party's own expenses in connection with the preparation, execution, and
performance of this Agreement and the transactions contemplated by this Agreement.

4 - AGREElvffiNT J):\t~\I'OI1 ofMooow\Mornrw County School JJiSI\MDC School m1scd acrecmcnl 7-15~1 y;pd
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12. Waiver. Any provision or condition of this Agreement may be waived at any time,
in writing, by the party entitled to the benefit of such provision or condition. Waiver of any breach
of any provision shall not be a waiver of any succeeding breach of the provision or a waiver of the
provision itself or any other provision.

13. Governing Law. This Agreement shall be governed by and construed in accordance
with the laws of the State of Oregon, without regard to conflict-of-Iaws principles-

14. Attorney Fees. If any arbitration, suit, or action is instituted to intelpTet or enforce
the provisions ofthis Agreement, to rescind this Agreement, or otherwise with respect to the subject
matter ofthis Agreement, the party prevailing on an issue shall be entitled to recover with respect to
such issue, in addition to costs, reasonable attorney fees incurred in preparation or in prosecution or
defense of such arbitration, suit, or action as determined by the arbitrator or trial court, and if any
appeal is taken from such decision, reasonable attorney fces as determined on appeal.

15. Arbitnltion. Any dispute, controversy, or claim arising out of or relating to this
Agreement shall be settled by arbitration. Unless the parties otherwise agree, the arbitration shall be
administered consistent with the rules of arbitratiDn of the Circuit CDurt fDr Morrow County and
ORS Chapter 36. Judgment on the award rendered by the arbitrator may be entered in the Circuit
Court in the county in which the arbitration occurs, and the resolution Df the disputed matter as
determined by the arbitrator shall be binding On the parties. There shall be one arbitrator who shall
be selected by mutual agreement and ifno agreement can be reached by the presiding Circuit Court
judge ofthe (jth Judicial District from the list ofarbitrators and by the Circuit Court. Any arbitration
shall be conducted in Morrow County, Oregon, in accordance with the following provisions ofORS
Chapter 36 and state and local Circuit Court rules.

(a) Arbitration proceedings under this Agreement may be consolidated with arbitration
proceedings pending between other parties if the arbitration proceedings arise out of the same
transaction or relate to the same subject matter. Consolidation will be by order ofthe arbitrator in any
of the pending cases or, if the arbitrator fails tD make such an order, the parties may apply to any
court of competent jurisdiction for such an order.

(b) Aparty may, without inconsistency with this Agreement, seek from acourt any interim
or prDvisional reliefthat may be necessary to protect the rights or property ofthat party pending the

_ establishmentofthe arbitration (or pending the arbitrator's determination ofthe merits ofthe dispute,
controversy, or claim).

(c) The arbitrator shall have authority to issue preliminary and other equitable relief.

(d) Discovery proceedings ofthe type provided by the Oregon Rules ofCivil Procedure
shall be permitted both in advance of and during recesses of the arbitration hearings. Any dispute
relating to such discovery shall be resolved by the arbitrator.
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• (e) The arbitrator shall have the discretion to order a prehearing exchange of1nformation
by the parties and an exchange of summaries of testimony of proposed witnesses-

(f) The arbitrator shall have the authority to award any remedy or relief that an Oregon
court could order or grant., including, without limitation, specific performance of any obligation
created under this Agreement, the issuance ofan injunction, or the imposition ofsanctions for abuse
or frustration 0 f the arbitration process, except that the arbitrator shall not have authority to award
punitive damages or any other amount for the purpose of i.Iij.posing a penalty as opposed to
compensating for actual damage suffered or loss incurred.

(g) The award shall be in writing. shall be signed by the arbitrator, and shall include a
statement regarding the disposition of any claim.

16. Injunctive and Other Equitable Relief. The parties agree that the remedy at law for
any breach or threatened breach by a party may, by its nature, be inadequate, and that the other
parties shall be entitled, in addition to damages, to a restraining order, temporary and permanent
injunctive relief, specific performance, and other appropriate equitable relief, without showing or
proving that any monetary damage has been sustained_

18. Exhibits. The exhibits referenced in this Agreement are a part ofthis Agreement as
if fully set forth in this Agreement.

• 19. Severability. Ifany provision ofthis Agreement shall be invalid or unenforceable in
any respect for any reason, the validity and entorceability ofany such provision in any other respect
and ofthe remaining provisions of this Agreement shall not be in any way impaired.

20. Entire Agreement. This Agreement (including the documents and instruments
referred to in this Agreement) constitutes the entire agreement and understanding ofthe parties with
respect to the subject matter of this Agreement and supersedes all prior understandings and
agreements. whether written or oral, among the parties with respect to such subject matter.

Dated: _--=-A--=-u-=<.gu_s_t_2_0-,-'__~, 2001.

Dated: ---"~-=-O'1-"2"-,O::;.,- ,, 2001.
( 7

Mo~col Jli.strict

~}j
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